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Disclaimer
The purpose of this communication is to provide general information of a legal nature. 
It does not contain a full analysis of the law nor does it constitute an opinion of 
Nägele Rechtsanwälte GmbH on the points of law discussed.

You must take specific legal advice on any particular matter which concerns you. If 
you require any advice or further information, please speak to your usual contact at 
Nägele Rechtsanwälte GmbH.

Alle Angaben des Vortrages und dieser Präsentation erfolgen ohne Ge-währ für die 
inhaltliche Richtigkeit und Vollständigkeit. Die Überlassung der Präsentation erfolgt nur 
für den internen Gebrauch des Empfängers.

Der Vortrag und die Präsentation stellen keine Rechtsberatung dar. Diese muss 
individuell unter Berücksichtigung der Umstände des Einzel-falls erfolgen.
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Agenda

What is a smart contract?

Is a smart contract a legal contract?

Code is law?

Case study

Conclusion
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What is a smart contract?

“A smart contract is a set of promises, specified in digital form, 
including protocols within which the parties perform on these 
promises.”

(Nick Szabo, Smart Contracts: Building Blocks for Digital Markets, 1996)

4



14. Februar 2017 | RA Mag. iur. Thomas Nägele

5

Example 1 – smart rental agreement

5



14. Februar 2017 | RA Mag. iur. Thomas Nägele

6

Example 2 – smart sales agreement
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Is a smart contract a legal 
contract?

The statement of the concurring intentions of the 
parties causes the inception of a contract.

Obligation versus Execution
• Obligation / title: concurring intentions: clicks,…
• Execution: self executing code

Germany:
• Readability is crucial.

Liechtenstein:
• Freedom of contract & form.

code source: https://github.com/KingandWoodMallesonsAU/Project-DnA/blob/master/Project%20DnA%20Digital%20Terms
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A smart & legal contract?

The parties want to enter into a smart contract (agreement).

The parties declare concurring intentions.

There is no formal requirement.
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Code is law – is it that simple? 1/2

Law - no human interpretation?
• Early attempt in the 18th century with Bürgerliches Gesetzbuch (BGB)

The DAO Attack
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The DAO Attack

12Source: http://www.kwm.com/~/media/SjBerwin/Images/Knowledge/Insights/au/2016/06/30/dao-attack-times-figures-infographic.ashx?w=100%25&la=en
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Code is law – is it that simple? 2/2

Good manners § 879 ABGB

Consumer protection laws, transparency rules

Mandatory forms, e.g. renunciation of inheritance, last will,… 

Warranty, notification of defects, dissent & errors
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Case study – smart rental contract 1/3
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Case study – smart rental contract 2/3
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Case study – smart rental contract 3/3
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Limitations by mandatory law?
• Tenant protection laws
• Good manners § 879 ABGB

Liabilities?
• Error in code: missing national holidays?
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Conclusion

A smart contract is not necessarily a legal contract.

«Code is law» is only half of the story, it is limited by mandatory laws.
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12 use cases for smart contracts
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Link and source: http://digitalchamber.org/smart-contracts/
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Questions?

You may contact me via e-mail: tn@naegele.law

Visit our blog:
www.naegele.law/blog
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